
I. INTRODUCTION 

 

a. This course is to inform you on the wonderful world of subrogation and the 

Servicemembers Civil Relief Act (“SCRA”).  

 

b. By the end of this course you will be familiar with 

 

i. What Subrogation and SCRA are 

ii. How they will come into play during your judgeship 

iii. Why it is important to know this as a Justice of the Peace.  

 

II. SUBROGATION 

 

a. Big Picture 

i. BIG PICTURE/THEME TO KEEP IN MIND: Subrogation is just a 

right to reimbursement and prevents double recovery.  

ii. Ben runs a red light and hits April’s car. April goes to the emergency 

room. April files a claim with her insurance company who sends her a 

check for the damage to her vehicle. Aprils submits her hospital bill to 

her health insurance company to pay for her hospital stay. Both 

insurance companies ask April how the injuries occurred. The reason 

the insurance companies ask April how the injuries occurred to 

determine whether some third party may be responsible for paying 

for April’s injuries. The insurance companies find out that Ben ran the 

red light. Both insurance companies now have the right to sue Ben for 

the money the insurance companies gave April as a result of the 

accident. Welcome to Subrogation.  

b. The Law 

i. As a Justice of the Peace you will handle 5 areas of law: (1) debt 

claims; (2) traffic violations; (3) Eviction Claims; (4) Small Claims; and 

(5) 

ii. One type of small claims case are subrogation claims, which are just 

like other small claims cases accept for one important detail: someone 

is stepping into the shoes of another person to get money that they 

paid to the injured party.  

1. Same Cause of actions  

2. Same SOL 

iii. Governing Law 



1. TRCP 500.3(a): Small claims case is a suit brought to 

recover money damages civil penalties, personal property 

or other relief allowed by law.  

2. Case law 

a. Texas Supreme Court 

b. Court of Appeals in your district 

 

3. Statutes 

c. The Parties 

 

i. Just like in normal lawsuit, there is a plaintiff and defendant. 

 

ii. However, Plaintiff is subrogee- this means the person or entity that 

assume the legal right to attempt to collect a claim of another (the 

subrogor) in exchange for paying the other’s expense or debts.   

iii. Plaintiff is normally insurer, who paid benefits to injuries party 

under a health plan, auto insurance plan, etc.-  they “step into the 

shoes” of the other party and sue on behalf of them 

iv. Basically, case will be styled “such and such insurance co, as 

subrogee of injured person”.  

 

d. Definition 

 

i. Subrogation is:   According to Black’s Law Dictionary, 2nd, subrogation 

is defined as: 

 

“The substitution of one thing for another, or of one person into the 

place of another with respect to rights, claims, or 

securities. Subrogation denotes the putting a third person who has 

paid a debt in the place of the creditor to whom he has paid it, so as 

that he may exercise against the debtor the rights which the creditor, 

if unpaid, might have done.” 

 

ii. To put simply: The insurance company pays its insured to make the 

insured whole. The insurer, to make itself whole, then has the right to 

sue the third-party that caused the damage.  

 

e. Types: There are three types of subrogation commonly encountered in Texas, 

equitable, contractual, and statutory subrogation. 

 

https://thelawdictionary.org/substitution/
https://thelawdictionary.org/subrogation-2/
https://thelawdictionary.org/third-person/


i. Equitable 

 

1. Automatically Created by law 

2. “Made Whole” Doctrine  

a. If a contract provides for subrogation regardless of 

whether the insured is first made whole, the contract’s 

specific language controls and the equitable defenses of 

the Made Whole Doctrine must give way. Osborne v. 

Jauregui, Inc., 2008 WL 1753553 (Tex. Civ. App. – 

Austin, 2008).  

b. The Made Whole Doctrine does not apply to contractual 

subrogation claims. Fortis Benefits v. Vanessa Cantu and 

Ford Motor Co., 234 S.W.3d 642 (Tex. 2007).  

 

ii. Contractual 

 

1. Landlord/Tenant Additionally, when a covered individual (an 

insured) is not represented by an attorney, Landlord’s carrier 

cannot bring a subrogation claim against a tenant unless the 

lease clearly states that subrogation is allowed. 

a. An insurer of leased premises has no subrogation claim 

against the tenant for losses paid to the landlord when 

the leased premises are destroyed by a fire and the 

lease agreement, signed by the landlord and tenant, 

contains a limitation of liability clause which provided 

that neither party is liable for the insurable casualty 

damages to the leased premises, even when the tenant 

assigns its lease to the third party prior to the fire. See 

Interstate Fire Ins. Co v. First Tape, Inc., 817 S.W.2d 142 

(Tex. App. – Houston [1st Dist.] 1991).  

 

2. Auto Accident Automobile insurance policies- often have 

contractual provisions regarding subrogation.   

 

a. Following a traffic accident, an insurance provider can 

use subrogation to pursue the driver of the vehicle that 

is ruled at fault to recoup losses.  

 

b. Hypothetical: if an SUV runs a red light and hits a Honda 

Civic, the Honda Civic files a claim on her auto 



insurance, and her insurance provider sends her a 

check to cover the damages. After the claim is settled, 

the Honda Civic’s insurance provider uses subrogation 

to seek reimbursement from the SUV owner by going to 

court on behalf of the Honda Civic.  

c. Automobile policies (including PIP, Medical Payments, 

UM/UIM, and Property damage 

i. Preserving the Plaintiff’s PIP 

ii. Medical Payments Coverage on Auto Policies 

iii. The Common Fund Doctrine 

iv. The Made Whole Doctrine 

v. Uninsured/Underinsured  Motorist Coverage  

 

3. Health Insurance and contractual subrogation rights 

 

a. 2014 new bill (HB 1869/ Chapter 140 of the Texas Civil 

Practice and Remedies Code) known as Subrogation 

Reform Bill places limits on the amount a health insurer 

can recover out of a personal injury settlement in Texas. 

A health or disability carrier cannot generally recover 

from a first party (Uninsured/Underinsured Motorist a 

and /or medical payments coverage).  

b. If insured is not represented by an attorney, a carrier 

shall recover the lesser of (1) 50% of the gross 

recovery; or (2) the total amount of benefits paid. When 

an insured is rep’d by an attorney, a carrier shall 

recover the lesser of (1) 50% of the gross recovery 

minus attorney’s fees and costs or (2) the total amount 

of benefits paid minus attorney’s fees and costs. 

c. The “Made Whole Doctrine” does not apply to a 

recovery under this new law.  

d. Rationale- people were getting injured and having to 

pay their entire recovery to their automobile insurer.   

 

iii. Statutory 

 

1. ERISA 

a.  ERISA PLANS- Benefits paid out under a plan qualified 

under ERISA (a federal statute that regulates benefits 

plans), there are often provisions in the contract for 



health insurance that require a plan beneficiary 

(someone covered by health insurance) to  

 

2. Workers Comp (See §417.001 of the Texas Labor Code 

a. Some statutes, such as the workers compensations 

statute, expressly allow for a party who has paid 

benefits to recover against the third party who was at 

fault, for example in an incident where an individual 

was driving a vehicle on a work related errand, was 

injured, and his or her medical bills were paid by a 

program of worker’s compensation.  The worker’s 

compensation insurer has an express right, under the 

terms of the policy, to go and sue the party that caused 

the injuries and recover from that third party the 

benefits paid out under the terms of the policy. 

b. This is another area where an insurance company could 

use subrogation to recoup money paid on an insurance 

claim. If a third party’s negligence causes injury to a 

worker, the injured worker has a right to sue for 

damages. As with the car wreck example, the insurance 

company could represent the injured worker in court to 

recoup money that it paid on a workers’ comp claim.  

c. A worker at an autoshop is injured when a drill bit 

breaks. The employee files a workers’ comp claim, and 

the employer’s insurance company helps pay for the 

medical bills. To recover this money, the insurance 

company uses subrogation and files a lawsuit on the 

worker’s behalf against the manufacturer of the 

defective drill bit.  

 

f. Misc.  

i. Subrogation Waivers: Only found in commercial and lease contracts.  

ii. Res Judicata (i.e. Issue Preclusion)  

 

g. Why do you need to know 

i. In larger metropolitan counties, many insurance companies are 

beginning to file smaller subrogation claims in the Justice Courts.  This 

is because the Justice Courts have the speediest disposition of cases, in 

general, in the major metropolitan counties. 

 



ii. It is also anticipated that, at some point, the Justice Court 

jurisdictional limits will be increased to $20,000, which will allow, and 

likely cause, a greater amount of subrogation cases to be filed in 

Justice Courts in the future. 

 

III. CONCLUSION 

 

Subrogation 

 

i. What is it?  

1. One party is injured by another party (the tortfeasor).   

2. Another party has undertaken a legal obligation to pay for that 

first party’s damages (usually an insurer). 

3. That other party who pays for damages (again, usually an 

insurer), sues the tortfeasor to recover the money that other 

party has paid out to the injured party. 

 

ii. When does it apply? 

1. This applies whenever one party has taken on an obligation to 

pay for damages to another. 

2. There needs to be some sort of showing that  

a. A party was damaged (normally an insured party); 

b. Another party paid for those damages (normally an 

insurer); and 

c. There is a third party (the tortfeasor) who is 

responsible for the damages. 

 

iii. Why is it important to know?  

1. More and more of these cases will be filed in front of your 

courts. 

2. These cases are just like any other small claims case with the 

exception of the fact that claims are being filed by a party who 

has “stepped into the shoes” of the injured party, rather than 

the injured party itself.   

 

iv. Policy behind it  

1. Subrogation gives an insurance company a better chance at 

getting their money back. Because they are more likely to 



recoup the cost of a claim, insurance companies can then lower 

their insurance premiums.  

2. We should not allow people who commit torts to get a free ride 

merely because they injured someone who is covered by an 

insurance policy. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

IV. SCRA- WITH A FOCUS UPON JUSTICE COURTS 

a. What is it?  

i. SCRA stands for the Servicemember’s Civil Relief Act 

ii. It is designed to allow active-duty military to have to avoid 

responding to civil litigation while on active duty serving our country.  

b. When does it apply?  

i. It applies in situations involving the following individuals: 

1. Active duty military 

2. Military reservists called to active duty 

3. Commissioned Officers of the Public Health Service and NOAA; 

and 

4. Members of the National Guard on active duty for more than 

thirty (30) days 

5. Dependents of the above individuals.   

ii. What sorts of litigation does it apply to: It applies to ALL civil 

litigation involving a military member.  This includes evictions, 

foreclosures, subrogation claims, and debt collection cases. 

 

c. Non-Military Affidavit v. Non – Military Declaration 



i. Under 132.001 of the Texas Civil Practice and Remedies Code we can 

now use unsworn declarations in place of affidavits signed in front of 

a notary; 

ii. Unsworn declarations as well as affidavits signed in front of a notary 

are now equally valid.   

 

d. SCRA Compliance: 

i. The United States Department of Justice is considering this an 

enforcement priority in Texas, especially as it is home to so many 

military bases.   

1. There are criminal penalties for violations of SCRA (Federal 

Misdemeanor); 

2. Civil Penalties can also be sought by either the U.S. 

Government (US DOJ) or private individuals.    

ii. TX CIV PRACE REM NON-MIL- Dec- 132.001 

iii. Also can order the affidavit from the Defense Manpower Service, 

which provides an affidavit as to an individual’s availability for 

service.    https://scra.dmdc.osd.mil/scra/#/home. 

iv. Many Courts have made available a blank non-military affidavit to be 

executed in front of a notary  

v. Specific situations under SCRA 

 

1. Landlord-Tenant:  Additional protections must be given to the 

tenant under SCRA if the tenant has SCRA protections 

available, evictions are generally stayed; however, the Justice 

Court can enter an order to the appropriate military 

authorities to have rent deducted from the paycheck of the 

service member during the pendency of the stay of the 

eviction.    

 

2. Default Judgments: Cannot be granted unless:  

a. An ad litem attorney is appointed for individuals 

protected under SCRA; and 

b. The ad litem believes that the ad litem can adequately 

protect the service member; and 

c. The ad litem attorney does not move for a stay of 

proceedings under SCRA.   

d. Per the United States Department of Justice: 

 

https://scra.dmdc.osd.mil/scra/#/home


“The SCRA states that for civil court proceedings where a 

defendant servicemember has not made an appearance and it 

seems that he or she is in military service, a court may not enter 

a default judgment against that defendant until after it appoints 

an attorney to represent the interests of that defendant 

servicemember.  50 U.S.C. § 3931(b)(2).  The court must stay a 

civil court proceeding for at least 90 days if that appointed 

attorney has been unable to contact the defendant 

servicemember, or if there may be a defense to the action that 

requires that the defendant be present.  Id. at § 3931(d).” 

https://www.justice.gov/servicemembers/servicemember

s-civil-relief-act-scra 

3. Tolling of Limitations: 

a. Congress does not want to prejudice Plaintiffs by having 

their causes of action time-barred under SCRA due to 

the automatic stay; 

b. Any cause of action is tolled by the covered individual’s 

period of covered service.   

 

4. Limitations on foreclosures/etc. 

a. Generally a creditor cannot pursue relief because of the 

SCRA stay. 

b. SCRA is designed to preserve the status quo while the 

service member is busy serving our nation.   

 

e. Resources: 

 

i. Congressional Research Service Paper on SCRA:  

https://www.justice.gov/crt-military/file/797396/download 

 

ii. United States Department of Justice:    

https://www.justice.gov/servicemembers/servicemembers-civil-

relief-act-scra 

 

f. Conclusions: 

i. Texas is a state with a large military population. 

ii. SCRA applies to all civil litigation involving covered individuals, which 

includes all civil litigation filed in front of you as Justices of the Peace. 

iii. You should make sure that litigants in your courts are in compliance 

with SCRA.   

https://www.justice.gov/crt-military/file/797396/download


iv. The Federal Government is taking enforcement of SCRA very 

seriously, especially in Texas, including hiring US DOJ personnel for 

the sole purpose of enforcing SCRA rules on litigants in Texas.   

 

 

 

 

 

 

 

 

V.  Summary Disposition/Summary Judgment 

a. What is it? 

i. Texas Rules of Civil Procedure 503.2 sets out the procedures for 

summary disposition in justice courts 

ii. Essentially, by filing a Motion for Summary Disposition, which is 

called a Motion for Summary Judgment in a Court of Record (MSJ), a 

party is telling the Court “you don’t even need to let this get to a jury, 

we can decide this on the basis of what is already in front of the 

Court.” 

b. Traditional versus no-evidence MSJ 

i. Traditional MSJ:  A party is alleging there is something that has been 

conclusively established such that it does not need to be in front of the 

jury.  A common example- someone is in a motor vehicle accident, 

pleads guilty to causing the accident, and is later sued.  The person has 

already plead guilty, so there is no need for the trier of fact to examine 

liability- it can be established as a matter of law. 

ii. No-Evidence MSJ:  A party is alleging there is no evidence (as in 

produced in discovery, etc.) of an essential element of the other 

party’s cause of action or an element of same.  A common example- 

“presentment” of the claim, which triggers the right to attorney’s fees 

under Chapter 38 of the Civil Practice and Remedies Code.   

c. Parties to Proceeding: 

i. Movant: the party who is asking for the summary judgment. 



ii. Non-Movant: the party who is responding to the summary judgment.   

 


